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2010
  
  
  
  
  

	Deed of Undertaking for Recovery of State Aid   
   


THIS DEED OF UNDERTAKING is made this        day of                     2010
BY:
[NAME AS PER AGREEMENT] (Company Registration No. ) whose registered office is at [      ] (“ the Recipient”)

BACKGROUND
(A)
Pursuant to a funding agreement  (“the Agreement”) dated [

] between [the Learning & Skills Council] (“LSC”) and the Recipient, the LSC agreed to make certain payments to the Recipient in consideration of the performance by Recipient of its obligations under the Agreement. 

(B)
The payments that the LSC has agreed to make under the Agreement may amount to State Aid but it is considered that the payments comply with the United Kingdom Framework “Small amounts of compatible aid” (the Scheme). 
(C)    Aid granted under the Scheme must not exceed the ceiling of €500,000 (£448,750) per undertaking taking into account any other de minimis aid received from all public sources;  
(D)
The payments which the LSC agreed to make under the Agreement exceed the ceiling of €500,000 (£448,750).
WARRANTY AND UNDERTAKING
The Recipient agrees and acknowledges that the maximum the Chief Executive of Skills Funding (Chief Executive) will now pay under the Agreement will not exceed £448,750.
 The Recipient hereby warrants that it has not received any other de minimis aid from any public source which taken together with the payments made pursuant to the Agreement would exceed £448,750 during the period 1 January 2008 to 31 December 2010. 

If the European Commission decides that in fact the Payment amounts to or contains state aid that is incompatible with the common market (“negative decision”) and further decides pursuant to Article 14(1) of that Regulation that the United Kingdom shall take all necessary measures to recover the aid from the beneficiary (“recovery decision”) :

The Recipient shall, to the extent required by the recovery decision, forthwith repay the Payment to the Chief Executive without set-off or deduction plus interest calculated as set out below.
Interest shall be calculated from the date on which the Payment was received [in cleared funds in the Recipient’s account] to [the date of repayment to the Chief Executive] at the applicable recovery rate for the period in question as published from time to time by the European Commission.
The Recipient shall make payment pursuant to this Undertaking within [14] days of receipt of a written demand for payment from the Chief Executive or within such longer period as may be specified in the demand (“the Relevant Period”).  If the Recipient fails to make payment within the Relevant Period, the Chief Executive will be entitled to enforce this Undertaking against the Recipient as a debt.
The Recipient waives any right that it may have against the Chief Executive in the event of any action by any third party against the Recipient, whether or not successful, in relation to any or all loss suffered or allegedly suffered by that third party as a result of the Payment. 

EXECUTED as a deed by the Recipient or its duly authorised representatives the day and year first above written.

SIGNED as a deed by the said [NAME AS PER AGREEMENT] LIMITED/PLC acting by a Director and the Secretary/two Directors:


Director


Director/Secretary



Field Fisher Waterhouse LLP 35 Vine Street London EC3N 2AA
1

