TERMS AND CONDITIONS
CHIEF EXECUTIVE OF SKILLS FUNDING 
1
DEFINITIONS

1.1 “Contract” means the contract between the above named parties consisting of this contract document, the specification and any other documents (or parts thereof) specified in the contract.

1.2     
“Services” means the supply of goods or provision of services to be  as specified in the Specification.

1.3      “Specification” means the document setting out THE CHIEF EXECUTIVE’s requirements for the Services.
2 COMMENCEMENT AND CONTINUATION


2.1
The Contract shall commence on *** enter start date*** and, shall finish on or before *** enter end date *** 

3
THE CONTRACTOR’S OBLIGATIONS


3.1
THE CONTRACTOR shall carry out the Services with reasonable skill, care and diligence in accordance with the Contract.

3.2
THE CONTRACTOR shall make available for the purposes of the Services any individuals named in the Specification as key personnel.  THE CONTRACTOR shall provide THE CHIEF EXECUTIVE, with a list of names and addresses of all others regarded by THE CONTRACTOR as key personnel and, if and when instructed by THE CHIEF EXECUTIVE, all other persons who may be at any time concerned with the Services or any part of it, specifying in each case the capacities in which they are so concerned and giving such other particulars and evidence of identity and other supporting evidence as THE CHIEF EXECUTIVE may reasonably require.  THE CHIEF EXECUTIVE may at any time by notice to THE CONTRACTOR designate any person concerned with the project or any part of it as a key person.  THE CONTRACTOR shall not without the prior written approval of THE CHIEF EXECUTIVE make any changes in the key personnel referred to in this paragraph. THE CONTRACTOR shall be solely responsible in every way for its employees, agents, associates and sub-contractors.


3.3
THE CONTRACTOR shall take the steps reasonably required by THE CHIEF EXECUTIVE to prevent unauthorised persons being admitted to the premises.  If THE CHIEF EXECUTIVE gives THE CONTRACTOR notice that any person is not to be admitted to or is to be removed from the premises or is not be become involved in or is to be removed from involvement in the project, THE CONTRACTOR shall take all reasonable steps to comply with such notice. THE CONTRACTOR shall bear the cost of any notice, instruction or decision of THE CHIEF EXECUTIVE under this condition



3.4

THE CONTRACTOR shall not assign or sub-contract any duties or obligations arising out of this Contract otherwise than with the prior written consent of THE CHIEF EXECUTIVE and as expressly permitted under the terms and provisions of this Contract.  Sub-contracting any part of the contract shall not relieve THE CONTRACTOR of any obligation or duty attributable to him under the Contract or these conditions.



3.5

Where THE CHIEF EXECUTIVE has consented to the placing of sub-contracts, THE CONTRACTOR shall send copies of the sub-contract to THE CHIEF EXECUTIVE if requested to do so. Where THE CONTRACTOR enters a sub-contract with a supplier or contractor for the purpose of performing the Contract, he shall cause a term to be included in such sub-contract which requires payment to be made to the supplier or contractor within a specified period not exceeding 30 days from receipt of a valid invoice as defined by the sub-contract requirements



3.6
THE CONTRACTOR shall not unlawfully discriminate within the meaning and scope of the provisions of the Race Relations Act 1976, Sex Discrimination Act 1975 or the Disability Discrimination Act 1995 or any statutory modification or re-enactment thereof relating to discrimination in employment or the provision of services.  THE CONTRACTOR shall take all reasonable steps to ensure the observance of these provisions by all servants; employees or agents of THE CONTRACTOR and all sub-contractors employed in the execution of the contract.

3.7           THE CONTRACTOR shall indemnify and keep indemnified THE  CHIEF EXECUTIVE, its servants, employees, and agents against all loss, damage or liability (whether civil or criminal), claims, demands, costs and expenses incurred by or made against THE CHIEF EXECUTIVE, its servants, employees, or agents in respect of any loss or damage or personal injury (including death) which arises from any advice given or anything done or omitted to be done under this Contract to the extent that such loss, damage or injury is caused by any act  neglect or default or the other wrongful act of THE CONTRACTOR, his servants or agents. 

3.8 THE CONTRACTOR shall maintain at its own cost a comprehensive policy of insurance to cover the liability of THE CONTRACTOR in respect of any actual default for which it may become liable to indemnify THE CHIEF EXECUTIVE under this Contract.  Where appropriate THE CONTRACTOR will hold Professional Indemnity Insurance in the sum of £500,000 at least in respect of any one incident, unless this is otherwise agreed in writing by THE CHIEF EXECUTIVE. THE CONTRACTOR should provide copies of any insurance certificates to THE CHIEF EXECUTIVE including professional indemnity, employers liability and public liability insurance. 

3.9
THE CONTRACTOR shall keep and maintain to the satisfaction of THE CHIEF EXECUTIVE until two years after the Contract has been completed accurate books and records in respect of the Services including the expenditures which are reimbursable by THE CHIEF EXECUTIVE and of the hours worked and costs incurred by THE CONTRACTOR or in connection with any employees of THE CONTRACTOR paid for by THE CHIEF EXECUTIVE on a time charge basis. THE CONTRACTOR shall on request afford THE CHIEF EXECUTIVE or his representatives such access to those records as may be required by THE CHIEF EXECUTIVE in connection with the Contract and provide oral or written explanations and all other reasonable assistance to representatives of, THE CHIEF EXECUTIVE, the Secretary of State, the European Commission or the European Court of Auditors and the National Audit Office for the purposes only of the examination and certification of THE CHIEF EXECUTIVE’S accounts and for the purpose of any examination of the economy, efficiency and effectiveness with which THE CHIEF EXECUTIVE has used its resources. 

3.10     
THE CONTRACTOR shall grant access to THE CHIEF EXECUTIVE, its agents or employees to monitor the performance of the Services under this Contract at any reasonable time.

3.11 
THE CONTRACTOR shall take all reasonable measures in the management of health and safety and comply with all relevant health and safety legislation. 

3.12 
THE CONTRACTOR shall comply fully with all rules and regulations of THE CHIEF EXECUTIVE in force from time to time and notified to THE CONTRACTOR when on THE CHIEF EXECUTIVE’S premises.

4              THE CHIEF EXECUTIVE’S OBLIGATIONS 


4.1
THE CHIEF EXECUTIVE shall throughout the period of this Contract afford THE CONTRACTOR such access to THE CHIEF EXECUTIVE’S premises and the 
THE CHIEF EXECUTIVE’S information records and other material relevant to the provision of the Services as THE CONTRACTOR may require to provide the Services.  THE CHIEF EXECUTIVE shall only be obliged to afford such access during its normal business hours.

4.2
Where the provision of Services takes place on THE CHIEF EXECUTIVE’S premises THE CHIEF EXECUTIVE shall provide reasonable working conditions and facilities.

5         
QUALITY ASSURANCE

5.1    
THE CONTRACTOR undertakes to THE CHIEF EXECUTIVE that it has the resources and skills necessary to carry out THE CONTRACTOR’S obligations pursuant to this Contract.


5.2
THE CONTRACTOR shall ensure that all activities carried out pursuant to this Contract shall be documented in accordance with the requirements of THE CHIEF EXECUTIVE and shall provide such documentation to THE CHIEF EXECUTIVE as THE CHIEF EXECUTIVE shall request from time to time.


5.3

THE CONTRACTOR shall regularly evaluate the activities carried out 
pursuant to this Contract and inform THE CHIEF EXECUTIVE of the results of such evaluation on a regular basis, as agreed from time to time with THE CHIEF EXECUTIVE.


5.4

THE CONTRACTOR shall keep in place a system for dealing with any failure to provide the Services at the level and to the standard required by THE CHIEF EXECUTIVE and shall carry out a review of such system and report the results to THE CHIEF EXECUTIVE at such times as THE CHIEF EXECUTIVE shall reasonably require.

5.5
Where the Services under this Contract are the supply of goods, the goods shall be to the reasonable satisfaction of THE CHIEF EXECUTIVE and shall conform in all respects with any particulars specified in the Specification and with the requirements of any statutes, orders, regulations or bye-laws from time to time in force

6 PAYMENT


6.1
In consideration of the Services to be provided by THE CONTRACTOR, THE CHIEF EXECUTIVE will make the payments set out in Schedule 2 within 30 days of receipt of invoices from THE CONTRACTOR. Invoices will be presented in accordance with the intervals defined in the Schedule.

6.2    
Payments shall be made on the basis of valid invoices presented by THE CONTRACTOR which will be accurate in all respects. All invoices must include the correct Purchase Order Number.

6.3    
Payment by THE CHIEF EXECUTIVE shall be without prejudice to any claims or rights which the THE CHIEF EXECUTIVE may have against THE CONTRACTOR and shall not constitute any admission by THE CHIEF EXECUTIVE as to the performance by THE CONTRACTOR of its obligations hereunder. Prior to any such payment, THE CHIEF EXECUTIVE shall be entitled to make deductions or deferments in respect of any disputes or claims whatsoever with or against THE CONTRACTOR, arising from this Contract or any other Contract between THE CONTRACTOR and THE CHIEF EXECUTIVE.

6.4
All sums payable under this Contract unless otherwise stated are exclusive of VAT and other duties or taxes.
7 
PROHIBITED ACTIVITIES

7.1   
THE CONTRACTOR shall not offer or give, or agree to give, to any member, employee or representative of THE CHIEF EXECUTIVE any gift or consideration of any kind as an inducement or reward for doing or refraining from doing, or for having done or refrained from doing, any act in relation to the obtaining or execution of this or any other contract with THE CHIEF EXECUTIVE or for showing or refraining from showing favour or disfavour to any person in relation to this or any such contract. The attention of THE CONTRACTOR is drawn to the criminal offences created by the Prevention of Corruption Acts 1889 to 1916.

7.2    
THE CONTRACTOR shall not enter into any Contract with any political or religious organisation if the effect of that Contract would be to promote a particular political or religious point of view.

7.3
THE CONTRACTOR shall not hold itself out as acting on behalf of THE CHIEF EXECUTIVE without THE CHIEF EXECUTIVE’S permission.

8

INTELLECTUAL PROPERTY RIGHTS

8.1 
THE CONTRACTOR agrees to assign to THE CHIEF EXECUTIVE all right, title and interest in and to Confidential Information made, originated or developed during the course of or otherwise related to the Services, together with any other intellectual property rights arising out of the provision of the services and to do everything necessary to effect such an assignment. Confidential Information includes all designs, drawings, data, specifications and all other technical business and similar information relating to the Services including all readable or computer or other machine readable data or material and any material relating to or comprising software which may be part of the provision of the Services. 

8.2 Copyright and right in the nature of copyrights, in the material produced in the performance, and during the currency of this Contract, and in all materials submitted under the terms of this Contract, shall vest in THE CHIEF EXECUTIVE.  Such material shall not be reproduced, or disseminated for any other purpose, by THE CONTRACTOR without the written permission of THE CHIEF EXECUTIVE.

8.3 The provisions of this condition 8 shall apply during the continuance of this contract and after its termination howsoever arising.

9
TERMINATION

9.1
THE CONTRACTOR shall notify THE CHIEF EXECUTIVE in writing immediately upon the occurrence of any of the following events:

a. where THE CONTRACTOR is an individual and if a petition is presented for the CONTRACTOR’S bankruptcy or a criminal bankruptcy order is made against THE CONTRACTOR, or it makes any composition or arrangements with or for the benefit of creditors, or makes any conveyance or assignment for the benefit of creditors, or if an administrator is appointed to manage his affairs; or 

b.    where THE CONTRACTOR is not an individual but is a firm; or a number of persons acting together in any capacity; if any event in (a) or (c) of this condition occurs in respect of any partner in the firm or any of those persons or a petition is presented for CONTRACTOR to be wound up as an unregistered company; or



c.
where THE CONTRACTOR is a company, if the company passes a resolution for winding-up or the court makes an administration order or a winding-up order, or the company makes a composition or management with its creditors, or an administrative receiver, receiver or manager is appointed by a creditor or by the court, or possession is taken of any of its property under the terms of a floating charge.


9.2
On the occurrence of any of the events described in paragraph 8.1, or if THE CONTRACTOR shall have committed a material breach of this contract and (if such breach is capable of remedy) shall have failed to remedy such breach within thirty days of being required by THE CHIEF EXECUTIVE in writing to do so, where THE CONTRACTOR is an individual, if he shall die or be adjudged incapable of managing his affairs within the meaning of Part VII of the Mental Health Act 1983 THE CHIEF EXECUTIVE shall be entitled to terminate this contract by notice to THE CONTRACTOR with immediate effect.


9.3
In addition to the rights of termination under paragraph 9.2, either party shall be entitled to terminate this contract by giving to the other not less than 30 days’ notice to that effect without the need to give a reason for termination.

9.4 Termination under paragraphs 9.2 or 9.3 shall not prejudice or affect any right of action or remedy, which shall have accrued or shall thereupon accrue to THE CHIEF EXECUTIVE and shall not affect the continued operation of clause 3. and 8 of this Contract.

9.5 THE CONTRACTOR shall upon termination of the Contract immediately deliver up to THE CHIEF EXECUTIVE all correspondence, documents, specification papers and property belonging to THE CHIEF EXECUTIVE which may be in its possession or under control.

9.6 THE CONTRACTOR shall upon termination of the Contract comply with all reasonable requests by THE CHIEF EXECUTIVE to facilitate the handover of services. 


10
FORCE MAJEURE


10.1
Neither party shall be liable for any delay or failure to meet its obligations under this Contract due to any cause outside its reasonable control, including (without limitation), inclement weather, Acts of God, war, riot, malicious acts of damage, civil commotion, strike, lockout, industrial dispute, refusal of licence, power failure or fire. If performance of the service is substantially prevented for a continuous period of 6 months by virtue of any of the aforesaid events, then either party may terminate this Contract by written notice to the other.

11 DATA PROTECTION

11.1 The parties shall ensure that they at all times comply with the provisions and obligations imposed by the Data Protection Act 1998 and the Data Protection Principles together with any subsequent re-enactment or amendment thereof in storing and processing personal data, and all personal data acquired by either party from the other shall be returned to the disclosing party on request. Both parties hereby acknowledge that performance of a duty imposed by the Act, shall not constitute a breach of any obligation in respect of confidentiality which may be owed to the other party.  The clause shall not affect THE CHIEF EXECUTIVE’S ability to make a search with a credit reference agency.

12
FREEDOM OF INFORMATION AND CONFIDENTIALITY


12.1
Definitions

“Exempt Information”
means any information or class of information (including but not limited to any document, report, contract or other material containing information) relating to this Contract or otherwise relating to THE CONTRACTOR which potentially falls within an exemption to FOIA (as set out therein).

“FOIA”
means the Freedom of Information Act 2000 and all regulations made thereunder from time to time or any superseding or amending enactment and regulations, and words and expressions defined in the FOIA shall have the same meaning in this Clause 12 ; and

“FOIA notice”
means a decision notice, enforcement notice and/or an information notice.

   
12.2.
Freedom of Information


12.2.1
THE CONTRACTOR acknowledges and agrees that THE CHIEF EXECUTIVE is subject to legal duties under FOIA which may require THE CHIEF EXECUTIVE to disclose on request information relating to this Contract or otherwise relating to THE CONTRACTOR.


12.2.2
THE CONTRACTOR acknowledges and agrees that THE CHIEF EXECUTIVE is required by law to consider each and every request made under FOIA for information.


12.2.3
THE CONTRACTOR acknowledges and agrees that all decisions made by THE CHIEF EXECUTIVE pursuant to a request under FOIA is solely a matter for and at the discretion of THE CHIEF EXECUTIVE.

12.2.4
Notwithstanding anything in this Contract to the contrary (including without limitation any obligations of confidentiality), THE CHIEF EXECUTIVE shall be entitled to disclose information in whatever form pursuant to a request made under FOIA, save that in relation to any information that is Exempt Information THE CHIEF EXECUTIVE shall use reasonable endeavours (but shall not be obliged) to consult THE CONTRACTOR and shall not:

(a) confirm or deny that information is held by THE CHIEF   EXECUTIVE; or

(b) disclose information requested

to the extent that in THE CHIEF EXECUTIVE’s opinion the information is eligible in the circumstances for an exemption and therefore THE CHIEF EXECUTIVE may lawfully refrain from doing either of the things described in parts (a) and (b) of this Clause. 


12.2.5
 In relation to information relating to THE CONTRACTOR  or the Contract which THE CONTRACTOR requests should be exempt under the FOIA THE CONTRACTOR shall indemnify THE CHIEF EXECUTIVE for any and all costs (including legal fees) incurred by THE CHIEF EXECUTIVE in:
(a) assessing the application of any exemption under FOIA; and/or

(b) responding to any FOIA notice; and/or

(c) lodging any appeal against a decision of the Information Commissioner in relation to disclosure

where such costs are incurred pursuant to efforts by THE CHIEF EXECUTIVE to withhold Exempt Information.


12.2.6
THE CHIEF EXECUTIVE shall in no event be liable for any loss, damage, harm or detriment, howsoever caused, arising from or in connection with the disclosure under FOIA of any Exempt Information or other information whether relating to this Contract or otherwise relating to THE CONTRACTOR.


12.2.7
THE CONTRACTOR shall assist THE CHIEF EXECUTIVE as reasonably necessary to enable THE CHIEF EXECUTIVE to comply with its obligations under FOIA.  



12.3
THE CONTRACTOR shall treat as confidential all documents and information provided by THE CHIEF EXECUTIVE during or in connection with the performance of this Contract which contain Exempt Information.  Such documents and information shall not be used by THE CONTRACTOR except for the purposes for which they were made available and shall not be disclosed by THE CONTRACTOR to any other person without the prior written consent THE CHIEF EXECUTIVE.  THE CONTRACTOR shall use all reasonable endeavours to ensure that its employees and its sub‑contractors are under a similar obligation of confidentiality in respect of the relevant documents and information.  The above restriction shall not apply to information which:

12.3.1
is or has become part of the public domain other than as a resultof a breach of the obligations of confidentiality under this Contract; or

12.3.2
is disclosed to sub-contractors contracted to deliver all or part of the Services. 




12.4
THE CHIEF EXECUTIVE reserves the right to share information      about THE CONTRACTOR’S performance under this Contract with the Department for Business Innovation and Skills and any other government department or government agency or other public body.



12.5 
The provisions of this Clause 12 will apply for the duration of  

        

the Contract and after its termination. 

13
LIMITATION OF LIABILITY


13.1
THE CHIEF EXECUTIVE shall not be liable to THE CONTRACTOR for any indirect or consequent loss, damage, injury or costs whatsoever which arise out of or are connected with THE CHIEF EXECUTIVE’s adherence or non-adherence to the terms and conditions of this Contract.

14
PUBLIC REPUTATION OF THE PARTIES/ PRESS RELEASES


14.1
Both parties recognise their respective public reputations and legal responsibilities. Each party shall use all reasonable endeavours not to harm or compromise these. 


14.2
The text of any press release or other communication to be published by or in the media concerning the subject matter of this Contract shall require the approval of each party.

15
STATUS OF CONTRACT



15.1
Nothing in this Contract shall have the effect of making THE CONTRACTOR the servant of THE CHIEF EXECUTIVE. THE CONTRACTOR (if an individual) represents that he is regarded by both the Inland Revenue and the Department of Social Security as self employed and accordingly shall indemnify THE CHIEF EXECUTIVE against tax, national insurance contributions or similar impost for which THE CHIEF EXECUTIVE may be liable in respect of THE CONTRACTOR by reason of this Contract.

16
WAIVER


16.1
No failure or delay on the part of either party hereto to exercise any right or remedy under this Contract shall be construed or operate as a waiver therof nor shall any single or partial exercise of any right or remedy as the case may be. The rights and remedies provided in this Contract are cumulative and are not exclusive of any rights or remedies provided by law.

17
NOTICE13
E7‑036
17.1    
Any notice or other document to be given under this Contract shall be in writing and shall be deemed to have been duly given if left at or sent by first class post or express or air mail or other fast postal service; or registered post; or facsimile or other electronic media to a party at the address or relevant telecommunications number for such party or such other address as the party may from time to time designate by written notice to the other[s].

17.2   
All such notices and documents shall be in the English language.  Any notice 
or other document shall be deemed to have been received by the addressee two working days following the date of despatch of the notice or other document by post or, where the notice or other document is sent by hand or is given by  facsimile or other electronic media, simultaneously with the delivery or transmission. To prove the giving of a notice or other document it shall be sufficient to show that it was despatched. 

18
GOVERNING/JURISDICTION


18.1
This Contract shall be governed by and construed in accordance with 
English Law and the parties hereby submit to the exclusive jurisdiction of the English Courts.

19
ARBITRATION


19.1
All disputes, differences of questions between the parties to the contract with respect to any matter or thing arising out of or  relating to the contract, other than a matter or thing as to which the decision of THE CHIEF EXECUTIVE is under the contract to be final and conclusive, and except to the extent to which special provision for arbitration is made elsewhere in the contract, shall be referred to the arbitration of two persons one to be appointed by THE CHIEF EXECUTIVE and one by THE CONTRACTOR or their Umpire, in accordance with the provisions of the Arbitration Act 1996 or any statutory modification or re-enactment thereof.

20
THIRD PARTY RIGHTS

20.1
None of the terms of this Contract are intended to be enforceable by any third party.

21
HEADINGS

21.1 
The headings to conditions shall not affect their interpretation.

22
ENTIRE CONTRACT/AMENDMENTS

              
22.1
This Contract constitutes the entire Contract between the parties and shall not be varied except by an instrument in writing signed by the parties.



nat-termsandconditionsforgoodsandservices-co-1st April 2010-CEOSF-v1-0
Page 12 of 12

