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Local Authority Approval of Borrowing Consent for Sixth Form Colleges
Introduction

1. Under schedule 8, section 33F(6(e)) of the Apprenticeships, Skills, Children and Learning Act 2009 (the Act), sixth form colleges are able to enter into borrowing for any such sum that the corporation thinks fit, but only with the consent of the relevant local education authority (Act section 33G(6)).  

2. The YPLA has been paying sixth form colleges directly since 1 August 2010 and is responsible for the financial monitoring of, and assurance of funding at, sixth form colleges. Local authorities no longer have a direct role in paying, financially monitoring and assuring sixth form college funding, however under the Act formal borrowing consent must come from them.

3. Pending any amendment to the legislation, this paper proposes an approach to help local authorities deal with requests for borrowing consent from sixth form colleges and minimise the impact on them when fulfilling this responsibility under the Act. 

Summary of proposal

4. The YPLA proposes to receive and review applications for borrowing consent from sixth form colleges and make clear and appropriate recommendations to relevant local authorities, based on which they can approve the borrowing, or otherwise. 

5. The work performed by the YPLA is intended to enable a local authority to decide that it may not need to undertake any direct review work itself. The bank offering the loan can also be expected to carry out its own due diligence and affordability checks.

When do sixth form colleges need borrowing consent?

6. Sixth form colleges do not need to apply for borrowing consent if the proposed level of borrowing falls within the limits set out in the Financial Memorandum Part 1, which is incorporated within the YPLA’s conditions of funding for sixth form colleges.  The Financial Memorandum gives general consent for:

· Unsecured borrowing of up to 5% of total annual income;

· Secured borrowing up to a cumulative maximum of 5% of total annual income in order to finance the construction, refurbishment or purchase of land and buildings provided that only the land and buildings so purchased or constructed are offered as security.

7. It is assumed local authorities will adopt and apply the same general consent to sixth-form colleges for which they are responsible.  To enter into borrowing above these limits, a sixth form college will need to apply to the relevant local authority, copied to the YPLA, for consent.

8. The YPLA intends to review and update Financial Memorandum Part 1 next year, following which the above limits may change. 

Types of borrowing applications

9. Requests for borrowing consent can be categorised as either capital related or solvency related. 

10. Where the borrowing is to help fund a capital project, approval for the borrowing should not be awarded unless the YPLA also approves the capital application. YPLA approval is required for capital transactions above the capital threshold limits set out in the Financial Memorandum.

11. Solvency related borrowing requests indicate that a college is in financial failure or has emerging financial issues.  Where this is the case, borrowing consent should not normally be awarded before appropriate intervention measures have been considered and agreed by the YPLA.
Applications for borrowing consent

12. A sixth form college requiring borrowing consent should formally apply in writing to the relevant local authority, with a copy to the Assurance and Financial Monitoring team at the YPLA. Upon receipt of a request from a sixth form college, the local authority should consult with the YPLA’s Assurance and Financial Monitoring team (afm@ypla.gov.uk). 

13. The local authority should reply to the sixth form college to confirm receipt of the application. The reply should also confirm that the application has been forwarded to the YPLA for detailed review, following which the YPLA will make a recommendation to the local authority, for decision.

YPLA review

14. Sixth form colleges should submit the following information for review: 

· A financial plan showing the effect of the proposed borrowing on the financial health of the college;
· A monthly cash-flow forecast for at least the first year of the planning period;
· A copy of the indicative loan terms showing the proposed covenants and indicative interest rates;
· Minutes indicating the governing body’s approval to the borrowing.

15. The YPLA will obtain these documents from the sixth form college if not already supplied.

16. In evaluating the college’s request for borrowing, the YPLA will consider the following factors:

a. Is the purpose of the loan reasonable?

b. Is the loan affordable?

c. Are there any onerous conditions attached to the loan?

d. Does the college have the ability to meet the loan covenants?

e. Has the governing body approved the proposed borrowing?

f. Will the college maintain a financial health rating of at least Satisfactory?

g. Do the main assumptions used to prepare the financial plan appear reasonable?  (NB the YPLA will be unable to comment on any assumptions linked to the local authority’s own commissioning priorities)

17. The YPLA will use a review pro-forma such as the one included at Annex A.
YPLA recommendation to the local authority

18. Following review, the YPLA will make an appropriate recommendation to the local authority in writing.

19. A suggested letter that the YPLA may use to recommend the approval of a capital-related borrowing application is included at Annex B. Clearly letters will be tailored to the particular circumstances.

Local authority approval

20. The local authority should write to the sixth form college to confirm its approval of the borrowing, or otherwise (see Annex C for suggested letter to confirm approval).

21. Although the YPLA is not in a position to provide formal legal advice on this issue, should the sixth form college subsequently default on its borrowing, the YPLA is unaware of any instances since 1993 where a body granting approval for further education colleges’ (including sixth form colleges) borrowing has been held to be liable for a college’s financial liabilities.  The suggested letter at annex C disclaims any liability falling to the local authority. The YPLA would, in case of default by a sixth form college, take appropriate intervention measures.

22. The Articles of Government for sixth form colleges are explicit in stating that the governing body of a college is responsible for ensuring its solvency and safeguarding its assets.

Annex A
FINANCIAL ASSESSMENT OF BORROWING CONSENT

College name:


[Name of College]

Amount of borrowing:
[Amount]

1.1 Type of borrowing:

[Nature of Facility]


	Criterion
	Assess-ment
	Justification for Assessment

	Has the Corporation given informed consent to the borrowing?
	
	

	Has the college provided a copy of the offer letter from the proposed lender?
	
	

	Are the terms and conditions of the borrowing reasonable?
	
	

	For capital related borrowing – Has the college considered the need for a bridging loan?
	
	

	Has the college provided a three-year financial plan showing the impact of the borrowing?
	
	

	Are the main assumptions used to prepare the financial plan reasonable?
	
	

	For solvency related borrowing – Has the college provided a monthly cash flow forecast for the planning period?
	
	

	Can the college afford the borrowing?
	
	

	Has the college considered all reasonable sensitivities that may impact on the borrowing?
	
	

	Has the college produced a reasonable contingency plan?
	
	

	Has the impact of any Financial Notice to Improve been considered?
	
	


I have reviewed this proposal and confirm that the college:    

A)
Can afford the borrowing, the governors have consented to the borrowing and the terms of the borrowing are reasonable. On this basis I am content for the proposal to proceed; or 

B) 
Does not satisfy the above criteria. The application should be referred back to the college.

Name / Role Title : ______________________ 
Date : _____________

Key to Assessment:  
A - yes/satisfactory
B - no/unsatisfactory





C –incomplete / more information required

Annex B
	[Name]

Chief Financial Officer

[Name of local authority]

[Address]

[Postcode]

	XX / XX / XXXX

	

	

	Dear [Name]

	

	[Name of college] – Application for Borrowing Consent (capital-related)




You are recommended to grant consent to [name of college] (the college) to enter into borrowings in support of [describe nature of capital project]. 

The college has agreed indicative loan terms with [name of bank] as follows:

· A revolving credit facility of up to £XXX for three years, at an interest rate of X.XX% above the bank’s base rate;
· After three years, £XXX will be converted into a XX-year term loan at an interest rate of X.XX% above the bank’s base rate. 
The loan will be [unsecured / secured on … ]. The college’s governing body approved the new borrowing at its meeting on [date].
The YPLA has granted consent to the college to [describe nature of project] at a cost of £XXX.

The YPLA last assessed the financial health of the college as Good based on its financial statements to [date]. The college has provided a financial forecast showing the financial effects of the additional borrowing.  A review of the forecast indicates that the college’s financial health rating will drop to Satisfactory in 2010/11 if the additional borrowing is agreed, however the projections show a steady improvement in financial health once the project is complete and at no time do we expect to have to assess the college as Inadequate.  The college appears to be able to meet the cost of the loan repayments without prejudicing its future financial solvency.  

We have now completed our review process and done everything that we would normally do in support of borrowing consent applications. A copy of our assessment is included at Appendix 1 [completed Annex A document to be attached].

In conclusion, we are happy to recommend the proposed borrowing arrangements for approval.

Should you have any queries on this letter, please contact the Assurance and Financial Monitoring Team at afm@ypla.gov.uk.

	Yours sincerely

	

	Name

	Role Title


Annex C

Model borrowing consent approval letter

Name

Principal 

College

Road

Town

Post code

Date

Dear [Name of Principal]

Consent to enter into [Secured / Unsecured] Borrowing 
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Thank you for your letter dated ZZZ requesting consent to enter into [secured / unsecured] borrowing of up to £YYY.  I understand that the loan is required for [capital / solvency] related purposes.

The college received indicative borrowing terms from [name of bank], which show that the facility is offered on a [secured / unsecured] basis at an interest rate of X.XX% above the bank’s base rate.

Grant of Consent 

The YPLA has considered your application and completed its review process. It has recommended to us that we approve the proposed borrowing arrangements. The Local Authority is assured that the YPLA has carried out the necessary checks in making its recommendation to grant consent.  On this basis, we are able to grant consent for the college to enter into a [secured / unsecured] borrowing loan facility of up to £YYY. 

Please note, it is for the college to ensure that it satisfies itself that it can meet the terms and conditions of the borrowing and [name of local authority] accepts no liability whatsoever in the event of default.

This letter is intended for the use of the college only.  Whilst the college may show the letter to third parties as it sees fit, we accept no obligation or liabilities to such third parties.

Name

Role title

Name of local authority

Young People’s Learning Agency

Cheylesmore House

Quinton Road

Coventry

CV1 2WT

0845 337 2000

ypla.gov.uk
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